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AHHOTaumMsi: B [1aHHOM cTaTbe AaBTOPOM  AHAIM3UPYIOTCS  BOIMPOCHI
TEOPETUYECKOTO0 OCMBICIEHHUSI POJIM MHCTUTYyTa OAHKPOTCTBA. ABTOPOM MPUBOJAUTCS
HOPMATHUBHO-TIpaBOBass 0as3a, pEryJHupylomas JaHHbIH WHCTUTYT, a TakKKke
OIICHUBAETCS CUCTeMa OAHKPOTCTBA JIsl JOJKHUKA U KPEIUTOPa.

Abstract: In this article, the author analyzes issues of theoretical understanding
of the role of the institution of bankruptcy. The author provides the legal framework
governing this institution, and also evaluates the bankruptcy system for the debtor
and creditor.
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CoBpeMeHHBIN 3Tanm  OOLIECTBEHHOI'O Ppa3BUTHS C €ro HECTaOMIbHOM
COLIMAJbHO-DPKOHOMUYECKOM M TOJUTHUYECKOW  CUTyalued  aKTyalu3Hupyer
(GYHKIIMOHUPOBAaHME U pa3BUTHE HWHCTUTyTa OaHKpoTrcTBa. (OCHOBHOHM IIETBIO
(YHKIMOHUPOBAHMS JAHHOTO IIPaBOBOIO MHCTUTYTa SIBISIETCS BOCCTAHOBJIEHUE
HapyLIEHHBIX NpPaB KPEIWUTOpPA, a TAKKE MOBBIIMICHUE HAJAECKHOCTU KPEIUTHOIO
oOparieHus.

Opnako, wHcciaeays  ONBIT  OTEUECTBEHHOIO  3aKOHOJATENbCTBA U
3aKOHOJATENbCTBA 3apyOEXKHBIX CTpPAaH HEJIb3s yTBEPXKAaTh, YTO IPABOBOE
peryimpoBaHue HECOCTOSITEIbHOCTH 3aKJII0YaeTCs UCKJIIOYUTENBHO B
BOCCTAHOBJICHUM IIpaB KpeauTopoB. OXHMM M3 OCHOBHBIX HAa3HAYECHWM HHCTUTYTA
OAHKpOTCTBA SIBISETCS PEryJMPOBAHUE HEPALMOHAIBHO HCIOJIb3yEMbIX aKTHUBOB U
CHI)KEHHUE XO3SMCTBEHHBIX PUCKOB, KaK CO CTOPOHBI JOJDKHUKA, TAK U CO CTOPOHBI
KpeauTopa.

Ha cerognsmHuii neHb MHCTUTYT OAHKPOTCTBA SIBISETCA HEOThEMIIEMBIM
JIEMEHTOM PBIHOYHOTO MEXaHU3Ma, IOCKOJBKY TIPAXKIAHE W IOPHUINYECKHE JIMLA
NOCTOSIHHO HAXOJATCA BO B3aUMOOTHOLIEHUSX Jpyr ¢ JApyroM. B maHHBIX
OTHOILIEHUSX BO3HUKAIOT JICHEKHbBIE 0053aTEIbCTBA, KOTOPbIE YCTAHOBJIECHBI 3aKOHOM
VI IOTOBOPOM.

C nmnepexogoM K pPBIHOYHOW CHUCTEME XO3MMCTBOBAaHUS  YCIOKHUJIUCH
B3aMMOOTHOIICHUS C CyOBEKTaMU TpakJaHCKOTO 000pOTa, MOCKOJIbKY M3MEHUINCH
LEIN OCYUIECTBICHHUS XO3SHUCTBEHHOM AESTENbHOCTH, & TAKXKE YBEIUYMWICS COCTaB
Y4aCTHUKOB B3aMMOOTHOLIEHUH. TakuM 00pazoM, IopuanyecKue u Gpu3nueckue auia
CTIA TOJBEPKEHbl BO3HUKHOBEHHIO CHUTYAllMM, NPU KOTOPOM OJHA U3 CTOPOH
(IOKHMK) HE MOXET BBINOJHUTH CBOM OOS3aHHOCTH Mepe] APYrol CTOPOHOMU
(KpeauTopoMm).

Bo3HUKHOBEHHE WHCTUTYTa OaHKPOTCTBA XapaKTEPU3YEeTCs TEeM, YTO JroOas
NEeSATEIbHOCTh KOMMEPUECKUX CTPYKTYp B PBIHOYHOW SKOHOMHUKE HAampaBlieHa Ha
NOJlyueHUEe MpHObUIM M BMECTE C OSTUM OHa COMNpsDKeHa C BO3HUKHOBEHHEM

Pa3IMYHBIX PUCKOBBIX CUTYyaLUN.
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Ha coBpemeHHOM 53Tane HCTOPUYECKOTO Pa3BUTHS OAHKPOTCTBO BBICTYIAET
3aKOHOMEPHBIM MPOIIECCOM, KOTOPBIM 00yCIaBIMBAET NEATENbHOCTh (PU3NYECKUX U
IOpUIMYECKUX JIML. Bech mnepuoa CymEeCTBOBAHHWS M Pa3BUTHUSA HMHCTUTYTA
OaHKpPOTCTBA YCIOBHO MOHO pPa30uTh Ha 6 TOCIENOBATEIbHBIX HCTOPUYECKHUX
IIEPUOOB.

IlepBolii dTan. B manHOMy 3Tame cienyeTr OTHECTH BPEMEHHOM IPOMEKYTOK
HayuMHas C CYUIECTBOBAaHWS W pa3BUTUS JIpeBHEro Mupa U 10 PAHHETO
CPEIHEBEKOBbA. Y PpasHbIX KyJbTYp M HApOAOB CTAJIA IPOSIBIATHCS W
dbopMHpoBaTECS B YCTOMYMBBIE HOPMBI IOBEJEHUS OINpEACNIEHHbIE TMpaBUia II0
OTHOIIEHUIO K HEIUIaTEeKECIOCOOHBIM JHUIaM — JoJKHUKaM. OJHaKo, B JaHHBINA
NEepUOJI BpeMEHH Ipeoliagaia BCe K€ JIMYHAsi HEMMYIIECTBEHHAs! OTBETCTBEHHOCTb,
KOTOpasi BbIpakajiach B (opMme IMyOJMYHOTO YHWIKEHHUS, TEJIECHOTO HaKa3aHWs,
poJaXxu B pabCTBO U T.A.

CrenyrommM  3TanioM, KOTOPBIM  XapakTEpU3yeT pa3BUTHE HHCTUTYTA
O0aHKpoTCTBa, siBNsieTcsa BpemeHHo# nepuoa XI — XII BB., korga B HCTOpUYECKOM
Pa3BUTHHM CTalld TMOSBISTBCA YEPTHI 3peyoro (¢eonanusma, a TakkKe YepThl
KanuTaiucTuyeckoro crpod. Ilpoueccel 0OMEHa U TOProBIM CTalM MPOSBIATHCA B
KOHTHHEHTAaJbHBIX MaclTadax.

Tpertunii aTan pa3BUTHUS UHCTUTYTa OAHKPOTCTBA — 3TO Nepuojl XV — BT. MOJL
XVIII B., KOTOpBIA OXapaKTEPU30BAH MOSBICHUEM «KOPOJIEBCKOI'O MPaBa», KOTOPOE
MO3BOJIMIIO UBMEHHUTh IOHUMAHHUE U CYITHOCTh HEIJIATEKECTIOCOOHOCTH KaK SIBJIICHHUS.
Tak, NOABUIMCH NPABOBBIE HOPMBI, KOTOPHIE OCHOBAHBI Ha IIPUHIMIIAX
BMeEUIaTeNbCTBA FOCYAapCTBA B Jieja 0 OaHKPOTCTBE, @ pACCMOTPEHHE MOJOOHBIX eI
CTaJ0 OCYUIECTBIATHCS B KOPOJIEBCKUX CYyaX.

YeTBepThlil dTam pa3BUTHUSL 3aKOHOJATENBCTBA B cepe OaHKpOTCTBA HadasCs
BO BrTOopou mosioBuHe XVIII Beka, BO BpeMs OKOHYATEIBHOIO OTXOJa OT
dbeonanbHOTO CTPOs, U MPOJOJDKAJICS BIUIOTH A0 cepeauubl XIX Beka. IlpaBoBoe
OTHOIIIEHUE K OAHKPOTCTBY MEHSJIOCH MO JIBYM OCHOBHBIM MPHYMHAM. Tak, CTporue
CaHKIIMM 3aKOHOJATENbCTBA 00 OTBETCTBEHHOCTH JIOJDKHUKOB HE JIOCTHUIIIH

JKETAeMOT0 TPEBEHTUBHOTO d(PdeKkTa NPOTUB HOBBIX OAHKPOTCTB, IOCKOJBKY
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peabHbIe TOJKHUKH, MBITAACh U30€KaTh YTOJOBHOM OTBETCTBEHHOCTH, TPOI0JIKAIH
emie 0oJsiee yOBITOUHYIO XO3IUCTBEHHYIO JIeATeNIbHOCTh. KpoMe Toro, uKInyeckue

HDKOHOMUYECKHWE KPHU3UCHI C TMOMYTHBIMH MAacCOBBIMH OaHKpOTCTBAMHU
OPUBOAMIM K TMOHUMAHUIO HE TOJIBKO CYOBEKTUBHBIX (HEHAJJIeXkKallee BeJCHUE
OpeINpPUHUMATEIBCTBA), HO M OOBEKTHUBHBIX (HEOJIarompusTHas KOHBIOHKTYpa
PBIHKA) IPUYUH HECOCTOATEIBHOCTH.

[laTeiit Tan pa3BUTUS UHCTUTYTa OAHKPOTCTBA OXapaKTEPU30BaH CEPEIMHOMN
XIX Beka. Ha naHHOM 3Tamne mpou30onulo YCWICHWE TEHAECHUUH TyMaHU3aluu HOpM
3aKOHOJIaTEIhCTBA OTHOCUTEIIBHO MHCTUTyTa OaHKpoTcTBa. Kpome »sToro, Obul
3aKpeIJIeH HOBBIA B3IVIsT HA MHCTUTYT OaHKPOTCTBA, KOTOPBIM HaO/t0laeTcs U Ha
COBPEMEHHOM 3TaI€ UCTOPUYECKOTO Pa3BUTHSL.

[Tocie MHOTOYHMCIIEHHBIX OOCYKICHHM W B3BEILMBAHUS BCEX apryMEHTOB K
peanu3aly HOBBIX Uil 00IeCTBO MPHUIILIO BO BTOPOM mojioBuHE XX Beka. UMeHHO
3TOT MEPHO/I SIBISETCS ECThIM (COBPEMEHHBIM) TANIOM 3BOJIIOLIMKM OaHKpPOTCTBA. B
3TOT MEPHOJ HAOJIIOJIAeTCsl MaccoBasi BOJIHA peOpMHUPOBAHMS 3aKOHOJIATENbCTBA O
OAHKpPOTCTBE HA OCHOBE MPUHIIMIIOB «IPOIICHUS J0JIra» U MPOIECCYATbHOIO
IUTFOpAJI3Ma.

B Poccun He cyuniecTByeT CHELHAIBHOIO «UHCTUTYTa OaHKpOTCTBa» B
OOLIENPUHATOM CMbICIE 3TOro TepmuHa. OpHako, B CTpaHEe HUMEIOTCS psil
3aKOHO/ATEIbHBIX U OPraHU3AIIMOHHBIX MEXaHU3MOB, CBSI3aHHBIX C OAHKPOTCTBOM U
(MHaHCOBON HECOCTOSATENBHOCTBIO IOPUANYECKUX U (PU3NYECKUX JIULI.

B Poccun OCHOBHOW 3aKOH, PETyJUPYIONIMH BOMPOCHI OaHKPOTCTBA, —
®enepanbHblii 3ak0H «O  HeCOCTOATENBHOCTU (OaHKpoTcTBE)». OH  COmEPHKUT
MOJIOKEHHUST O TMpoleaypax OaHKPOTCTBA Jisl Pa3IUYHBIX CYOBEKTOB, BKJIIOUAs
IOPUAMYECKUE JINLIA, MHAUBUIyaJIbHBIX IPEANpPUHUMATENeH U (PU3NUECKUX JIULI.

[To mpoBenenuto mnpouenyp OaHkporcTBa B Poccum oTBeuaroT cyasl. B

OCHOBHOM, 3TO apOUTPaXKHBIE CY/Ibl, KOTOPhIC PACCMATPHUBAIOT Je)ia 0 OAHKPOTCTBE U

! ®epepanbubiii 3akoH «O HecocTosTENbHOCTH (OaHKpPOTCTBE)» OT 26.10.2002 Ne 127-®3 (pen. or 31.07.2020) //
Co0Opanne 3akononatensctea PD. 2002. Ne 43. Cr. 4190.
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NPUHUMAIOT pEUIEHUST O TMPU3HAHUM HOPUAMYECKOT0 WM (PU3MUECKOro JIMIA
OaHKPOTOM.

OmauM W3 BaXKHBIX  OpraHW3alMiA, 3aHUMAOMMUXCA  (UHAHCOBBIM
perynupoBaHueM U Haa3opoM B Poccuu, siBisierca bank Poccuu. OH ocyiecTisier
KOHTPOJIb 34 JEATEIHHOCThIO OAHKOB M MOXKET MPUHUMATh MEpPhl B OTHOIICHHH
HEIJIaTe)KECTIOCOOHBIX OAHKOB.

Kpome Toro, ornenpHble acleKThl PETyJIUPOBAaHUS HMHCTUTYyTa OaHKpPOTCTBA
OCYILIECTBIISIIOTCS TTOJIOKEHUSAMU ['paxk 1aHCKOTO KOJIEKCa, B YaCTHOCTH CTaThsiMU 64-
65, 25, 56 u gpyrumu’.

Poccuiickoe 3aKkOHOAATENBCTBO O OAHKPOTCTBE CUUTAETCS OJIATOBOJSIIUM K
kpenutopaM. HecMoTpss Ha 3HAUUTENIBHOE KOJWUYECTBO TMPABOBBIX CPEJHCTB,
MO3BOJISIONINX  JIOJDKHUKY BOCCTAaHOBHUTH  IUJIATEXKECIOCOOHOCTh, MPEKPATUTH
0aHKpPOTCTBO, MPEAOTBPATUTH JIMKBUAAIMIO, OHU HCIOJIB3YIOTCS KpaliHE PEAKO U B
OOJILIIMHCTBE ciydaeB Oe3ycrnemHo. Tak, 3a mepBoe mnoayroaue 2022 1. ObLIO
npu3HaHo OaHkpoTroM 5187 rOpuaAMUYECKUX JHUIl, a peaOUIIUTAIMOHHBIC MPOIEAYPHI
ObLIM TpoBeneHbl Juiib B 82 ciuywasx (1,6%), mpouenypbl pecTpyKTypH3alHH
JONTOB TpaxaaHuHa BBoawiauch 20319 pa3, uyto cocraBmser 16,5% ot 122814
IpoLEeAyp pealu3aluy UMyLIECTBA TPaKIaH, IPU3HAHHBIX OaHKpOTaMuZ. YCIIEIIHO
3aBepuieHa Bcero 2371 mpouegypa, B XOJ€ KOTOPBIX YJIAIOCh BOCCTAHOBHUTH
MJIaTEXKECTIOCOOHOCTh, HUCIIOTHUTH TPEOOBAHUS KPEIUTOPOB, 3aKIIOUUTh MHUPOBOE
COTJIAIIEHUE WJIM 3aBEPIINTh PECTPYKTYPHU3ALHUIO JOJTOB. DTO COCTaBUiIO 2,55% ot
ocTabHBIX 92805 mporeayp, MPOBEACHHBIX O€3yCIeNIHO, MOJDKHUKHA TaK W HE
CMOTJIM PAaCCUUTATHCA C KPETUTOPAMHU.

B nienom, cucrema 6ankporcTBa B Poccuu HaxoauTCsl B pa3BUTUH U TTIOCTOSTHHO
COBEPIIIEHCTBYETCSA. 3aKOHOJATENbCTBO M TPOLEAYpbl  OaHKPOTCTBA  MOTYT
U3MEHATHCS CO BPEMEHEM, IMOATOMY PEKOMEHIYETCs OO0pamiarhCsi K aKTyalbHOU
uHpopMalM ¥ HOPUAMYECKUM CHEHUATUCTaM ISl TOJYyYEeHHUS MOJPOOHOM

KOHCYJIbTAIIMH 110 BOITpocaM OaHKpoTcTBa B Poccum.

! T'paxnanckuii xogexc Poccuiickoii ®eneparmu (4acts mepsas) oT 30.11.1994 Ne 51-@3 (pex. ot 08.12.2020) //
Poccwuiickas razera. Ne 101. 07.05.2014) // Cobpanue 3akonogarensctBa PD. 1994, Ne 32. Cr. 212.

2 Oruer 0 paboTe apOUTPAKHBIX CYI0B CyOHekTOB Poccuiickoit deepaluy Mo pacCMOTPEHHIO Je 0 GaHKPOTCTBE 3a 1
nonyroaue 2022 roxa. URL: http://www.cdep.ru/index. php?id=79&item=7041 (nara obpauienus: 19.10.2023)
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